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MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid upon the Plantiff's Complaint to Determine the
Dischargeahility of amarita debt. The Rlaintiff”sComplaint isbrought pursuant to 11 U.S.C. § 523(a)(15)
which excepts from discharge those debts which, dthough not in the nature of support, arise from a
separationor divorce. The specific marital obligationat issue inthis case concerns the Debtor/Defendant's
assumption of a credit-card debt to MBNA America Bank, N.A. in the amount of $14,514.42, plus
accrued interest (Ex. B). The Court has now had the opportunity to review dl of the arguments of counsd,
the evidence presented at Trial, aswell as the entire record of this case. Based upon that review, and for
the following reasons, the Court finds that the Debtor's obligation to pay the MBNA credit-card debt is
nondischargeable.
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FACTS

This case originatesfromadivorcethat took place on October 14, 2003, betweenthe Defendart,
Scott A. Messenger (hereingfter the “ Debtor”), and the Plaintiff, Robin L. Morgan, formerly Robin L.
Messenger (hereinafter the “Plantiff”). According to their Separation Agreement, which was later
incorporated into the Parties Divorce Decree, the Debtor was to pay and hold the Plaintiff harmless on
certaindebts, indudingaMBNA joint credit-card debt. Under this Agreement, the Defendant wasto have
Paintiff's liability on the credit card removed within 60 days of the filing of the Divorce Decree between
the Parties. The last day of that sixty day period was December 14, 2004.

However, since the entry of the Parties’ Divorce Decree, the Debtor has not made any payments
on hisMBNA credit card obligation. Additiondly, the Debtor was required to fill out and send aform to
MBNA that would have requested that the Plantiff be removed from any persond ligbility on the debt;
however, the Debtor did not send in this form. On September 7, 2004, the Plaintiff filed a motion for
contempt in domestic relations court on grounds of Debtor's nonpayment of the MBNA debt and on
Debtor'srefusd to haveindebtednessremoved from Plaintiff'sname (Ex. C). MBNA hassincecommenced
legd action againg the Plaintiff to collect on the debt (Ex. B).

On October 11, 2004, the Debtor filed a petition for relief under Chapter 7 of the United States
Bankruptcy Code. The Plaintiff islisted in the petition as one of the Debtor’ s creditors. The Plaintiff later
filed a complaint againg the Debtor pursuant to 11 U.S.C. § 523(a)(15) seeking to except the Debtor’s
lidbility to assume the MBNA debt from discharge. In response, the Debtor asserts that the debt should
be discharged under the exceptions to nondischargeability set forth in § 523(a)(15).
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On theissue of the dischargesbility of the credit-card debt, the Parties each presented evidence
with respect to ther financid conditions. The Debtor submitted the following itemized lis of his monthly

exXpenses.
Rent $ 525.00
Utilities
Electricity and Hegting Fuel $ 120.00
Water and Sewer $ 55.00
Telephone $ 60.00
Cable $ 40.00
Home Maintenance $ 10.00
Food $ 400.00
Clothing $ 50.00
Medical/Dentd $ 10.00
Transportation $ 130.00
Recrestion $ 50.00
Auto Insurance $ 40.00
Totd $1,490.00

The Debtor has aso indicated that he and his girlfriend are expecting the birth of a child, and for
this reason, the Debtor stated that his future child care expenses are uncertain.
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In terms of income, it was reveded that the Debtor has been employed for the past three years as
afactory worker and currently earns $13.25 per hour. The Debtor aso estimatesthat he works an average
of two overtime hours per week, athough he sated at tria that he is uncertain whether he will be adle to
work as many overtime hours in the future. At his present hourly rate, including overtime pay, the Debtor
currently earns approximately $30,000 per year. Thus on a monthly basis, after accounting for his
mandatory deductions, the figures put forth by the Debtor show that he has an average net income of
gpproximately $1,900.00, thereby leaving hmwithaclaimed monthly disposabl e income of about $450.00.

Asit pertainsto the Plantiff's financid Stuation, the facts of this case reveal tha the Plaintiff was
awarded the Parties maritd residence, whichhasan approximate vaue of $78,000.00. The Plaintiff does
not appear to have any dgnificant equity in the house. Based upon her 2004 tax return, the Plantiff, an
open-heart surgery nurse, earns gpproximately $46,000.00 per year, or gpproximately $3,000.00 net
income per month. The Plantiff, however, testified that her monthly income varies due to the fact that there

are periods of time when no work is available.

On the other side of the equation, the Plaintiff claims reasonable monthly expenses totding
$3,335.28. These expenses include monthly child support payments of $546.00 for two of her children,
who reside with her for two weeks out of each month under a shared custody plan with the children’s
father. The Debtor is not the father of the children. The Plantiff’ sexpenses dso include but are not limited
to acar payment inthe amount of $500.00 per month, aswdl as paymentsona 1996 Chevy S-10 pick-up
truck in the amount of $147.00 per month. The truck payments, like the MBNA credit card payments,
were assigned to the Debtor under the terms of the Separation Agreement. The Debtor, however,
surrendered ownership of the truck to the Faintiff after the truck stopped running, leaving the Plaintiff to

assume the payments. Based on her annud income, the Plaintiff shows an average monthly net income of
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approximately $3,000.00 The Rantiff claims, based upon these figures, that her monthly expenses exceed
her monthly income, thereby leaving her with no disposable income,

11 U.S.C. 8§ 523. Exceptionsto Discharge

Section 523(a)(15) of the Bankruptcy Code provides:

A discharge under § 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does
not discharge an individua debtor from any debt—

(15) not of the kind described in paragraph (5) that is incurred by the
debtor in the course of a divorce or separation or in connection with a
separation agreement, divorce decree, or other order of a court record,
adetermination made in accordance with the State or territorid law by a
government unit unless—

(A) the debtor does not have the ahility to pay such debt from
income or property of the debtor not reasonably necessary to be
expended for the maintenance or support of the debtor or a
dependent of the debtor and, if the debtor is engaged in a
busness, for the payment of expenditures necessary for the
continuation, preservation, and operation of such business; or

(B) discharging such debt would result in a benefit to the debtor

that outweighs the detrimental consequences to a spouse, former
spousg, or child of the debtor|.]
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DISCUSSION

Proceedings brought pursuant to 8 523(a)(15) to determine the dischargeability of a debt are core
proceedings over which the Court has the authority to enter fina judgments and orders. 28 U.S.C. §
157(b)(2)(1).

The statutory bags for the Plantiff's Complaint to Determine Dischargeahility rests upon the
exception to discharge contained within § 523(a)(15) of the Bankruptcy Code. Under this section, any
debts that are incurred by a debtor during the course of a separation or divorce or under a separation
agreement or court order, which do not otherwise fall within the exception to discharge contained within
8 523(a)(15), are excluded from the scope of a bankruptcy discharge. In re Henderson, 200 B.R. 322,
324 (Bankr. N.D.Ohio 1996); Perkinsv. Perkins (Inre Perkins), 221 B.R. 186, 190 (Bankr. N.D.Ohio
1998). With respect to this section, the plaintiff bears the initid burden of proving that the debt at issue
arosefromaseparationor divorce. Inthis case, the Partiesdo not contest that the MBNA debt arose from
their divorce. Next, the burden shifts to the debtor, who must establish that one of the two exceptions to
nondischargeshility set forth in § 523(8)(15) is gpplicable. The two exceptions are (1) the “ gbility to pay”
test of § 523(a)(15)(A); and (2) the "balancing tet" under § 523(a)(15)(B). With regards to these
exceptions to nondischargeability, the Court will begin its andyss with the “ability to pay” test of 8§
523(a)(15)(A).

Under the first exception to nondischargeshility set forth in paragraph (A) of 8 523(a)(15), it is
provided that adebtor isentitled to adischarge of a marital obligation if he or she doesnot have the ability
to pay such debt from income or property not reasonably necessary to be expended for the maintenance
or support of the debtor or adependent of the debtor. Biederman v. Soodt (InreSoodt), 302B.R. 549,
556 (Bankr. D. Ohio 2003). Pursuant to this language, any analyss under this section, which isknown as
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the "ability to pay" test, requires that an initial determination be made concerning the extent to which, if any,

adebtor's income (& so teking into cons derationthe extent of the debtor's property) exceeds the debtor's
reasonable expenses. |d. Thereafter, if it isdetermined that funds are avallable to pay the debt, it must then
be decided whether the utilization of such funds would enable the debtor to pay the debt within a

reasonable amount of time. 1d.

Under the “ahility to pay” test, a court must first determine whether the debtor has a sufficient
amount of disposable income available to pay the maritd debt. Miller v. Miller (Inre Miller), 247 B.R.
412, 415 (Bankr. N.D. Ohio 2000). For purposes of this test, disposable income may be defined as“that
income which is received by the debtor and which is not reasonably necessary to be expended for the
purpose or maintenance of the debtor or for adependant of the debtor.” 1d. In conducting this part of the
andyds, the debtor's income is normaly measured fromthe date of the trid; however, if the circumstances
so warrant, a court may aso look at the debtor's future earning potential aswel asto the income of other
non-debtor wage earners resding within the debtor's household. Crossett v. Windom (In re Windom),
207 B.R. 1017, 1021 (Bankr.W.D.Tenn.1997); In re Smither, 194 B.R. 102 108-109 (Bankr.
W.D.Ky.1996). Theresfter, if the debtor is found to have some diposable income available, the Court
must next determine, after consdering the total amount of the indebtedness involved, whether the debtor
can redidicdly pay the maritd debt(s) within a reasonable amount of time. Melton v. Melton (in re
Melton), 238 B.R. 686, 695 (Bankr.N.D.Ohio 1999).

In applying the fird part of the “ability to pay” test to the case a hand, a court must begin by
sorutinizing a debtor's enumerated expenses to ensure that they are reasonably necessary to be expended
for support and maintenance. With that principle in mind, certain monthly expenses of the Debtor do not
seem reasonable under his present circumstances. In particular, $400 a month for food seems excessive

for one person who, except for some periodic vigts from his son, must only provide for himsdf a the
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present time. As such, the Court, given that the Debtor is not making payments on financid obligations
which he agreed to undertake inhis Separation Agreement, is not of the opinion that thisleve of spending

for food is reasonable.

In addition to the Debtor’s food expense, the Court adso questions why the Debtor, who is not
mexting his monthly financid obligations, is spending $50 monthly on recrestion, $40 on cable, and $50
on clothing. These expenses are higher thannecessary. Thus, based upondl of the foregoing observations,
the Court finds that the following expenses are reasonable for purposes of § 523(a)(15)(A):

Rent $ 525.00
Utilities
Electricity and Heating Fuel $ 120.00
Water and Sewer $ 55.00
Teephone $ 60.00
Cable and Recrestion $ 50.00
Home Maintenance $ 10.00
Food $ 300.00
Clothing $ 2500
Medica/Dentd $ 10.00
Transportation $ 130.00
Auto Insurance $ 40.00
Total $1,325.00

Applying these revisad figures, the Court finds that the Debtor, having approximately $2,000.00
of monthly income, has a monthly disposable income of about $600.00. This tota is greater than the
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$450.00 that the Debtor daims for his disposable income. Based upon these revised figures, the Court now
turns to address whether the Debtor has a sufficent amount of disposable income available to pay this debt
within a reasonable amount of time. In re Windom, 207 B.R. a 1021. In making this determination,
however, the Court is mindful of the fact that unexpected expenses suchas car repairs may arise; thusthe
Court will not use the Debtor’ s full potentia disposable income. See Inre Perkins, 221 B.R. at 190.

Asstated above, the Debtor has approximately $600.00 of disposable income per month. Of this
amount, it seems reasonable, even after considering unexpected expenses, to dlot $400.00 toward the
repayment of the credit-card debt. Suchanamount then, if paid every month, would diminatethe Debtor’s
marita obligation in less than five years. For purposes of 8523(a)(15)(A), afive-year payment period is
areasonable period inwhichtorepay amarita debt. Infact, this Court has approved longer periods of time
for the repayment of an unsecured marital debt. For example, in Koenig v. Koenig, (In re Koenig), the
Court approved a repayment period of approximately 8 %2 years 265 B.R. 772, 776 (Bankr. N.D.Ohio
2001). Moreover, the Bankruptcy Code itsdlf, in a Chapter 13 case, contemplates arepayment schedule
of up to fiveyears. 11 U.S.C. § 1322(d).

With respect to the stability of the Debtor’ sincome, heisreatively young and appears to be in
good hedlth, and no evidence was introduced to suggest that heis suffering fromany allment, sickness, or
injury. Thus, there appears to be no reason why the Debtor cannot maintain his current leve of incomein
the future. Based then upon these considerations, the Court finds that the Debtor has a sufficient amount
of disposable income to pay his marital debt within a reasonable period of time. Accordingly, the Debtor
has not met his burden with respect to the “ability to pay” test of § 523(a)(15)(A). The Court will now
proceed to examine whether the Debtor is qudified for adischarge of his marital debt under subparagraph
(B) of §523(a)(15).

Page 9



Robin Messenger v. Scott M essenger
Case No. 04-3455

Section 523(a)(15)(B), which is commonly referred to as the “balancing test,” provides that a
debtor is entitled to receive a discharge of amarital debt if discharging the debt would result in a benefit
to the debtor whichoutwe ghs the detrimenta consegquencesto the debtor’ s former spouse or children. In
past ingtances, this Court has held that the best way to apply this statutory balancing test is for acourt to
review the financial status of the debtor and the creditor, and then to compare their relative stlandards of
living to determine thetrue benefit of the debtor’ s possible discharge againgt the hardship the creditor would
uffer asaresult of the debtor'sdischarge. Perkinsv. Perkins(Inre Perkins), 221 B.R. 186, 191 (Bankr.
N.D.Ohio 1998). Stated differently, if it is determined that the debtor’s standard of living will fall
considerably below that of the creditor’ sif the debt is not discharged, then the debt must be discharged
under 8 523(a)(15)(B). In re Molino, 225 B.R. at 908-09. In determining the standard of living of each
of the parties, the Court takes dl rdevant circumstancesinto account, induding the parties current income,
expenses and available assets. 1d.

As gpplied to this case, the Court begins by observing that, dthough some of the Plaintiff’s
expenses do seemalittle high(e.g., car payment of $500.00), thereis nothing to suggest that such expenses
are ether extravagant or unnecessary. Moreover, the burden with respect to the balancing of hardshipsis
not upon the Plaintiff, but the Debtor in the present case. See, Inre Florio, 187 B.R. 654, 657 (Bankr.
W.D.Ky. 1995) (equity weighs againgt discharge where the debtor has the ability to pay a debt under
8523(a)(15)). In addition, it is apparent that the Plaintiff, who hasthe financid responsibility of two minor
children, incurs Sgnificant expenses asareault of her childcare expenses. For example, the Plaintiff makes
monthly child support payments, and she must also cover the living expenses (e.g. food, utilities) incurred
by the children during the two weeks of each month when they resdewithher. Asfor assets, the Plaintiff
does not appear to own any property of agnificant vaue that could be used to repay the MBNA debt. As
discussed earlier, the Plantiff’ shomeisworth approximately $78,000.00, and she does not appear to have
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any sgnificant equity in the property. The Plaintiff aso does not appear to have any other assetsthat could
be used for repayment of the debt.

Stll, it cannot be ignored that the Plaintiff’ s fiancé presently assigts in the payment of some of her
household expenses, and her employer assigts in the payment of certain job-related expenses (e.g.
gasoline). The record does not indicate just how much financid assistance the Plaintiff's fiance provides,
nor isit clear what percentage of the household expenses are incurred by the Plaintiff's fiancé. However,
the Plaintiff’ sfiancé presumably has his own expenses and heis under no legd obligation to contributefor
the expenses of the Plantiff and her children. Evenwiththese additional means, the Plaintiff’ sresourcesill
only appear to be about equa to her living expenses. Consequently, evenif the Plaintiff could find ways to
reduce her expenses, it is unlikely that they would be so reduced asto leave the Raintiff with the Debtor's
level of monthly disposable income. By the Debtor’ s own account, he has at least $450.00 of disposable
income; thisis $450.00 more disposable income than the Plaintiff presently has after paying her monthly

EXPenses.

The Court ismindful that the Debtor may have childcare expensesin the near future. However, the
Court is unwilling to include the Debtor’ s future childcare expenses into the figures for the present case
because such conditions were not present at the time that the marital debts were alocated to the Parties
under the terms of the Separation Agreement. The balancing test of 8 523(8)(15)(B) is, at its heart, atest
of fairness; thusin the present case, principles of equity come into play. Asindicated during the Trid, the
parties each previoudy assumed an equal proportion of marital debt, approximately $11,000.00 each,
under the terms of ther Separation Agreemert. The Plaintiff has apparently maintained her end of this
agreement by making payments on her portion of the marita debts. The Debtor, however, has not honored
his agreement to pay his hdf of the marita debts; first, he stopped making paymentsonthe truck debt when
the truck stopped running, leaving the Plaintiff with the truck payments and repair expenses.
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In summeation, the Court cannot find that the Debtor has sustained his burden under either of the
exceptionsto nondischargeability containeding8 523(a)(15). Therefore, the Court mugt find that the MBNA
credit-card debt that the Debtor was ordered to assume pursuant to the Parties Divorce Decree is a
nondi schargeabl e debt for the purposes of bankruptcy law. In reaching the conclusions found herein, the
Court has consdered al of the evidence, exhibits, and argumentsof counsd, as well as the testimony and
demeanor of dl involved Parties, regardless of whether or not they are specificaly mentioned in the

Opinion.

Accordingly, itis

ORDERED that the MBNA credit card obligation that the Debtor, Scott Messenger, was
required to assume as a part of the divorce decree with the Pantiff, Robin Morgan, be, and is hereby,

determined to be a NONDISCHARGEABLE DEBT pursuant to 11 U.S.C. § 523(a)(15).

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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